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INTRODUCTION
•

The Road Accident Fund (RAF) is:
•

Established by the Road Accident Fund Act, No. 56 of 1996 (the Act)

•

National Public Entity (Schedule 3A of the PFMA)

•

Operates on common law and insurance principles

•

Called upon to:
• ›Provide a social security safety net
• ›Indemnify, rehabilitate and compensate the injured
• ›Promote the safe use of all South African roads

•

Constitutional Court and other judgments shape the mandate
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ROAD ACCIDENT FUND AMENDMENT
ACT, No 19 of 2005
•

•

The most recent amendment of the Act in 2005 was aimed at:

•

improving the governance of the RAF

•

providing for a more equitable, fair and transparent compensation system

•

limiting the liability of the RAF

The amendments realised the following benefits:

•

The discriminatory and unconstitutional R25,000 passenger liability caps were
removed, recognising a commensurate increase in liability

•

The unconstitutional exclusion of claims by members of the same household was
removed, recognising a commensurate increase in liability

•

The common law claim was abolished, ensuring 100% indemnification of
wrongdoers, with two exceptions: (a) secondary emotional shock, and (b) failure by
the RAF to pay claims

•

The right to general damages is now limited to serious injury

•

Expensive foreigner claims are a thing of the past, due to the operation of new
income and family supports caps
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ROAD ACCIDENT FUND AMENDMENT
ACT, No 19 of 2005 (Continued…)
•

The following amendments did not realise the intended benefits:
•

The removal of the provision that entitled a claimant to a cost contribution
was aimed at limiting the RAF’s liability – an unintended consequence of
this amendment saw an increase in litigation for purposes of recovering
costs, thereby increasing the RAF’s liability

•

The two-tariff system providing for the limitation of the RAF’s liability to
compensate emergency and non-emergency medical expenses was aimed
at limiting the RAF’s liability – the two-tariff system was rendered
ineffective when the non-emergency medical tariff was successfully
challenged and struck down by the Constitutional Court
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PROBLEM STATEMENT


Judgments have increased the RAF’s liability and have created administrative
complexity



Sections in the
constitutionality



Attachment and removal by the Sherriff of RAF assets impacts operations
and the processing of claims



Writs and threats of attachment and removal of RAF assets impact the
implementation of the RAF’s Cash Management Plan and the fair payment of
compensation to the different categories of creditors



The operation of the scheme based on common law insurance principles
continues to delay timely, efficient and cost-effective delivery of
compensation.

Act

and

Regulations

are

challenged

based

on
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OBJECTIVES OF THE BILL


The object of the Bill is to amend the principal Act to:
▪ Enable improved cash management
▪ Enable the timely, efficient and cost-effective delivery of compensation
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PROPOSED AMENDMENTS


Insert new definitions:“final court order” and “medical practitioner”



Authorise the RAF to determine and amend the forms



Regulate the process to pay final court orders



Authorise the Minister of Transport to prescribe a list of injuries that are
automatically deemed serious



Authorise the RAF to offer a cost contribution with the offer of
compensation



Provide for a 30 day “no-fault” period, following immediately after the road
accident, to pay compensation for medical and related treatment



Provide for a single medical tariff



Provide for the compensation of specified funeral expenses, on a no-fault
basis, limited to a maximum proven amount



Harmonise the prescription regime for claims
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CLAUSE BY CLAUSE PRESENTATION
Section
to be
amended
Section 1

Gaps/ challenges that
will be addressed
through the
amendments

Amendments
that will be
made

What it will read like
when amended

The benefit / impact
of the amendment

The principal Act does
not define the term “final
court order”.

A definitions for
“final
court
order” will be
inserted in section
1 of the principal
Act. The definition
is aligned to the
same
term
defined in the
State Liability Act,
No. 20 of 1957.

“final court order” means an
order—

The
definition
is
necessary for purposes
of the amendment in
section 15 of the
principal Act, which
seeks to establish a
process to deal with
payment by the RAF of
final court orders.

(a) given or confirmed by a
court of final instance; or
(b) given by any other court
where the time for noting an
appeal against the judgment
or order to a higher court
has expired and no appeal
has been lodged: Provided
that
where
a
court
thereafter
grants
condonation for the late
lodging of an appeal, an
order given or confirmed by
the court hearing such
appeal.
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CLAUSE BY CLAUSE PRESENTATION
Section
to be
amended

Section 1

Gaps/ challenges
that will be
addressed through
the amendments

Amendments
that will be
made

The principal Act does
not define the term
“medical practitioner”.

A definition for
“medical
practitioner”
will be inserted
in section 1 of
the
principal
Act.

What it will read
like when amended

“medical practitioner”
means a person
registered as such
under the Health
Professions Act, 1974
(Act No. 56 of 1974).

The benefit / impact of the
amendment

The principal Act in section 24
specifies that the medical
report that accompanies the
claim for compensation must
be completed by a medical
practitioner.
Because the term is not
defined in the principal Act an
adverse judgment in the
Western Cape has extended
the scope to other allied
health practitioners, which
diminishes the evidentiary
value of the medical report,
and limits the expression of a
diagnosis of serious injury.
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CLAUSE BY CLAUSE PRESENTATION
Section to
be amended

Section 4

Gaps / challenges that
will be addressed
through the
amendments
The Minister is under the
principal Act required to
prescribe the forms,
however the Minister has in
the regulations delegated
the power to determine the
forms in the regulations to
the RAF. The regulation
making process lacks
flexibility to respond to RAF
business needs.

Amendments
that will be
made

What it will read like
when amended

The benefit /
impact of the
amendment

The RAF will be
empowered to
determine and
amend the forms
in the principal
Act.

The powers and functions
of the Fund shall include –

Alignment
to
practice of other
statutory bodies,
e.g. SARS
and
Compensation
Fund.

“(aA) the determination,
and amendment from time
to time, of the forms
required to be submitted
in accordance with this
Act, following a prior
process of public
consultation, and
subsequent publication of
the form in the Gazette,
allowing for a period of
not less than 30 days
before the new form
comes into effect;”.

Alignment with the
draft
Road
Accident
Benefit
Scheme Bill.
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CLAUSE BY CLAUSE PRESENTATION
Section
to be
amended

Gaps / challenges that
will be addressed
Amendments
through the
that will be
amendments
made

Section 15

The RAF’s assets are not
protected from
attachments and sale in
execution under the
State Liability Act, No.
20 of 1957, which Act in
section 3 provides for a
process for satisfaction
of final court orders
sounding in money.
RAF judgment creditors
do not wait for payment
and attach and sell RAF
assets which disrupts
RAF operations and
renders the RAF cash
management plan
ineffective.

Implement a
new process to
structure the
payment of
court orders
sounding in
money similar
to the process
in the State
Liability Act.

What it will read like
when amended

“(4)(a) If a final court order
against the Fund for the
payment of compensation is
not satisfied by the Fund
within 30 days of the date of
the final court order; or
(b) if the payment of legal
costs by the Fund pursuant to
a court order and subsequent
written agreement by the
Fund and the third party of
the amount of legal cost due
is not paid by the Fund within
30 days of the date of the
written agreement; or

The benefit / impact
of the amendment

A structured payment
process in respect of final
court orders will
minimise interruptions to
the RAF’s operations
caused by the
attachments and sale of
furniture, computers,
etc. and will enable the
RAF to better implement
its cash management plan.
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CLAUSE BY CLAUSE PRESENTATION
Section
to be
amended

Section 15
–
continued
from
previous
slide

Gaps /
challenges
that will be
addressed
through the
amendments

What it will read like when amended
Amendments
that will be
made

The benefit
/ impact of
the
amendment

(c) if the payment of legal cost by the Fund
pursuant to a court order and subsequent
taxation of the bill of costs is not paid within 30
days of the date of taxation;
then the third party may pursue the process set
out in this section.
(5) A third party pursuing payment must serve in
terms of the applicable Rules of Court on the
Chief Executive Officer of the Fund –
(a) the final court order and a certificate by the
registrar or clerk of the relevant court, certifying
that no appeal, review or rescission proceedings
are pending in respect of the court order; or
(b) the court order and written agreement by the
Fund to pay a specified amount in respect of legal
costs; or
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CLAUSE BY CLAUSE PRESENTATION
Section to
be
amended

Section 15 –
continued
from
previous
slide

Gaps/ challenges
that will be
addressed
through the
amendments

Amendments
that will be
made

What it will read like when
amended

The benefit /
impact of the
amendment

(c) the court order and the allocator
signed by the taxing master.
(6) The Fund must, within 30 days of the
date of service of the documents
provided for in subsection (5), ensure
that –
(a) payment is made to the third party; or
(b) acceptable payment arrangements
have been made with the third party.
7) If the Fund fails to ensure that –
(a) payment is made to the third party; or
(b) acceptable payment arrangements
have been made with the third party,
within the period specified in subsection
(6),
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CLAUSE BY CLAUSE PRESENTATION
Section to
be
amended

Section 15 –
continued
from
previous
slide

Gaps/ challenges
that will be
addressed
through the
amendments

What it will read like when amended
Amendments
that will be
made

The benefit
/ impact of
the
amendment

the registrar of the court concerned, as the
case may be, must, upon written request of
the third party issue a writ of execution or a
warrant of execution in terms of the
applicable Rules of Court against the movable
property owned by the Fund.
(8) The sheriff shall, pursuant to the writ of
execution or warrant of execution
contemplated in subsection (7), attach but not
remove the identified movable property.
(9) The Fund may within 30 days from the
date of the attachment apply to the court
concerned for a stay on grounds that the
execution of the attached assets is not in the
interest of justice.
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CLAUSE BY CLAUSE PRESENTATION
Section to
be amended

Section 15
– continued
from
previous
slide

Gaps/ challenges
that will be
addressed through
the amendments

Amendments
that will be
made

What it will read like when amended

The benefit /
impact of the
amendment

(10) In the absence of an application by the
Fund contemplated in subsection (9), the
sheriff of the relevant court may, after the
expiration of the period contemplated in
subsection (9), remove and sell the attached
movable property in accordance with the
Rules of Court.
(11) No execution, attachment or like
process, other than in accordance with the
procedure contemplated in this section, may
be issued against the Fund, for failure by the
Fund to make payment contemplated in
subsection (4).”
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CLAUSE BY CLAUSE PRESENTATION
Section to
be amended

Gaps/ challenges
that will be
addressed through
the amendments

Amendments
that will be made

What it will read like when amended

The benefit / impact
of the amendment

Section 17

A claimant must
have suffered a
serious injury in
order to receive
general damages.
The
regulated
serious
injury
assessment
process
is
cumbersome and
costly.

Provision will be
made
for
a
prescribed list of
injuries that will
automatically
qualify as serious.
Injuries on this
list would not
require
assessment
in
terms of the
formal
assessment
method.

“(1A)(a) Subject to paragraph (c),
assessment of a serious injury shall
be based on a prescribed method
adopted after consultation with
medical service providers and shall
be reasonable in ensuring that
injuries are assessed in relation to
the circumstances of the third party.
(b) The assessment shall be carried
out by a medical practitioner.
(c) The Minister shall prescribe a list
of injuries that are deemed serious.“;

Less inconvenience
to
the
claimant;
reduced
administration costs;
and
faster
claim
assessment
and
settlement, as fewer
injuries would have
to be assessed in
terms
of
the
regulated
serious
injury
assessment
process.

16

CLAUSE BY CLAUSE PRESENTATION
Section to be
amended

Section 17

Gaps/ challenges that
will be addressed
through the
amendments

Amendments that
will be made

What it will read like
when amended

The benefit / impact
of the amendment

The
deletion
of
subsection 17(2) of the
principal Act by the
Road Accident Fund
Amendment Act, 2005
resulted
in
the
unintended
consequence
of
increased litigation for
purposes of recovering
party-and-party costs
from the RAF.

An
authorising
provisions will be
inserted
in
the
principal Act to allow
the RAF to offer a
cost
contribution
with the offer of
compensation.

“(1B) The Fund may
offer the third party a
cost
contribution
with the offer of
compensation.”;

The incentive to
litigate for purpose of
recovering party-andparty costs will be
ameliorated.
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CLAUSE BY CLAUSE PRESENTATION
Section to
be
amended

Gaps/ challenges that will be
addressed through the
amendments

Amendments
that will be made

What it will read like when
amended

The benefit / impact
of the amendment

Section 17

Assessing fault is complex
and takes time. If the injured
is solely to blame for the
road accident the claim is
repudiated. If the injured
contributed to the road
accident the compensation is
reduced
proportionately.
Medical service providers
are at financial risk of not
recovering fees and costs
from the RAF or patient and
do not treat road accident
victims.

Provide for the
payment
of
compensation
(regardless
of
fault) in respect
of
medical
treatment costs
incurred during
the immediate 30
days after the
road crash.

“Provided that the obligation
of the Fund to compensate a
third party for: …
(ii)
the
cost
of
accommodation
of
any
person in a hospital or
nursing
home
or
treatment of or rendering of
a service or supplying of
goods or services, provided
within the 30 day period
following immediately after
the cause of action arose,
shall be irrespective of the
negligence or other wrongful
act of any person; …”

Injured road crash
victims will gain
timely access to
healthcare, resulting
in
improved
treatment
outcomes,
earlier
return to work, and
reduced liability for
the RAF relating to
claims for loss of
income and general
damages.
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CLAUSE BY CLAUSE PRESENTATION
Section to
be
amended

Gaps/ challenges that will be
addressed through the
amendments

Amendments
that will be made

What it will read like when
amended

The benefit / impact
of the amendment

Section 17

In 2010 the Constitutional
Court declared the nonemergency tariff invalid. The
emergency medical tariff was
left in place. As a result the
administration of medical
claims is administratively
complex and gives rise to
disputes.

The principal Act
will be amended
to do away with
the
two-tariff
system, replacing
it with a single
medical tariff.

“(a) The liability of the Fund
or an agent regarding any
tariff
contemplated
in
subsections (4) (a), (5) and (6)
shall be based on the tariff
prescribed after
consultation with the Minister
of Health.”

An
appropriate
single medical tariff
will
ensure
transparency,
certainty
and
expedited
claim
settlement.
The
RAF’s current openended liability in
respect of nonemergency medical
treatment will also
be addressed.
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CLAUSE BY CLAUSE PRESENTATION
Section to
be
amended

Gaps/ challenges that will
be addressed through the
amendments

Amendments that
will be made

What it will read like when
amended

The benefit / impact
of the amendment

Section 17

The settlement of claims
for funeral expenses is
dependent
on
the
establishment of fault. This
delays payment.

The principal Act
will be amended to
exclude fault as a
requirement
to
claim
funeral
expenses.

Provided that the obligation
of the Fund to compensate a
third party for: ...

The family of the
deceased killed as a
result of a road
crash will benefit
through faster claim
settlement.

(iii) loss or damage specified
in subsection 18(4) shall be
irrespective of the negligence
or other wrongful act of any
person.”
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CLAUSE BY CLAUSE PRESENTATION
Section to
be
amended

Gaps/ challenges that
will be addressed
through the
amendments

Amendments
that will be
made

What it will read like when amended

The benefit /
impact of the
amendment

Section 18

The settlement of
claims for funeral
expenses is limited to
“necessary
actual
costs” to cremate or
bury the deceased,
which limitation leads
to disputes of what
amount is recoverable
from the RAF. Cross
subsidization of the
rich by the poor.

The amendment
will specify what
expenses
the
RAF
will
reimburse. And
will cap funeral
claims to a
maximum
of
R10 000.

“(4) The liability of the Fund or an agent
to compensate a third party for any loss
or damage contemplated in section 17
which is the result of the death of any
person shall in respect of funeral
expenses be calculated to an amount
not exceeding R 10 000.00 and shall be
limited to the costs in respect of:
(a) transporting the body;
(b) storing the body;
(c) embalming the body;
(d) cremating the body;
(e) the coffin or casket or burial shroud;
(f) the grave;
(g) equipment hired to lower the coffin
into the grave; and
(h) the funeral undertaker fee.”

Reduced disputes,
reduced
cross
subsidisation, and
expedited claim
settlement.
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CLAUSE BY CLAUSE PRESENTATION
Section to
be
amended

Gaps/ challenges that
will be addressed
through the
amendments

Amendments
that will be
made

What it will read like when amended

The benefit /
impact of the
amendment

Section 23

The period to lodge
claims
differs,
depending
on
whether the owner
or driver who caused
the crash has been
identified, and the
period
is
not
interrupted based on
legal incapacity in the
case of unidentified
claims.

The
principal
Act will be
amended
to
harmonise the
period
for
lodgement of all
claims to a 3
year period, and
allow for the
interruption of
prescription for
all claims where
a claimant is
subject to a
legal disability.

“(1) Notwithstanding anything to the
contrary in any law contained, but
subject to subsections (2) and (3), the
right to claim compensation under
section 17 from the Fund or an agent
shall become prescribed upon the
expiry of a period of three years from
the date upon which the cause of action
arose.”

Remove
constitutional
concerns, reduce
disputes
and
simplify
claim
administration.
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FINANCIAL IMPLICATIONS


Judgments in relation to the Act and the RAF’s operations
consistently emphasize access above costs
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PARLIAMENTARY PROCEDURE


The State Law Advisers and the Department of Transport are of the opinion
that the Bill must be dealt with in accordance with the procedure established
by section 75 of the Constitution since it contains no provision to which the
procedure set out in section 74 or section 76 of the Constitution applies.
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DEPARTMENTS/STAKEHOLDERS
CONSULTED


A draft Bill was published in the Government Gazette on 03 November 2014
and comments were received from the following stakeholders:



KwaZulu-Natal Association of Personal Injury Lawyers (KAPIL), Bove
Attorneys, Rontgen & Rontgen Inc., South African Medical Device Industry
Association (SAMED), Rural Rehab SA, Marais Basson Attorneys, South African
Orthopeadic Association, South African Spine Society & Neurological Society,
Dr Enslin for APRAV, Law Society of South Africa (LSSA), Black Lawyers
Association (BLA), South African Orthotic & Prosthetic Association (SAOPA),
Western Cape Department of Health and Life Health.



The comments were considered by the Department, and incorporated where
appropriate.
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DEPARTMENTS/STAKEHOLDERS
CONSULTED CONT.


The Bill was sent to the State Law Advisors (SLA) for scrutiny. Concerns
raised in the preliminary opinion were subsequently resolved in a meeting
between the Department and the SLA on 17 April 2015.



The National Economic Development and Labour Council (NEDLAC) task
team meetings to consider the Bill in detail were held on 15 July 2015, 05
August 2015 and 12 August 2015. The task team suggested one minor change
to the Bill, which was incorporated appropriately.



The Bill was presented and approved by the Economic Sectors, Employment
and Infrastructure Development Cluster (ESEID DG Cluster) on 07
September 2016.



The Bill was presented to the Cabinet Committee on 26 October 2016



The Bill was approved by Cabinet on 02 November 2016.



The Bill was introduced to Parliament as B3-2017 on 07 February 2017.

26

WHO STANDS TO BENEFIT FROM THE
PROPOSED AMENDMENTS?


Road crash victims will benefit in that:
• Constitutional concerns relating to prescription will be addressed
• More road crash victims will gain access to compensation

• Timely access to effective medical treatment, may result in:
• improved treatment outcomes
• earlier return to work
• Cross subsidisation of the rich by the poor will be reduced

• Claim complexity will be reduced
• Costs will be reduced

• “Red tape” will be reduced
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WHO STANDS TO BENEFIT FROM THE
PROPOSED AMENDMENTS? (Continued…)


RAF will benefit in that:
• Constitutional concerns relating to prescription will be addressed

• Medical expenditure liability will be regulated through a single medical tariff
• Timely access to effective medical treatment, may result in:
• improved treatment outcomes
• earlier return to work
• and a consequent reduction in the RAF’s liability in relation to future
medical expenses, loss of income and general damages

• Claim complexity and administration costs will be reduced
• Litigation costs will be reduced

• Adherence to the Cash Management Plan will improve
• Improved service delivery as a result of reduced “red tape”
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WHO STANDS TO BENEFIT FROM THE
PROPOSED AMENDMENTS? (Continued…)
•

DoH will benefit in that:
• Private Health Establishments will treat more road crash victims reducing
the burden on the DoH

•

Private Health Establishments will benefit in that the risk associated with nonrecovery of expenses and fees is reduced through:
• An initial no-fault claim period
• A market related single medical tariff
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WHO STANDS TO LOSE FROM THE
PROPOSED AMENDMENTS?
•

Attorneys may recover reduced fees
• Less litigation due to no-fault provisions

• Reduced disputes related to recoverable funeral expenses items
• Reduced disputes related to non-emergency versus emergency medical
expenses
• Reduced litigation to recover a cost contribution

• Reduced fees related to serious injury assessments
•

Medical Assessors will recover less fees in respect of a reduction in the
number of serious injury assessments occasioned by the list of prescribed
serious injuries
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REQUEST


We request the Portfolio Committee to note the content of the Road
Accident Fund Amendment Bill.



To request the Portfolio Committee consider and approve the Bill for further
processing.
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